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2004 C L D 1680
 
[Lahore]
 
Before Muhammad Ghani, J
 
M.D. TAHIR, ADVOCATE- -Petitioner
 
Versus
 
DIRECTOR, STATE BANK OF PAKISTAN, LAHORE and 3 others---Respondents
 
Writ Petition No. 13694 of 2003, decided on 9th March, 2004.
 
(a) State Bank of Pakistan Act (XXXII of 1956)---
 
----Preamble & S.3---Establishment of State Bank of Pakistan---Object---State Bank is national
monetary policy maker of the State---State Bank was created as an independent agency to do such
national job having no concern with law enforcement or revenue collection for the
Administration---Principles.
 
State Bank is not only the national policy maker of monetary policies of the State, but it was created as an
independent agency to do this national job. In particular, this institution has no connection with either law
enforcement or revenue collection for the Administration, for which by statutes other agencies exist. State
Bank of Pakistan was created on the pattern of the Reserve Bank of India. The independent nature of any
Federal Reserve Bank is the sine qua non for its existence as only then it can ensure the Government's
adherence to an expert body's neutral evaluation of how it is best to regulate such national fiscal and
monetary policies in the country. 
 
(b) Banking Companies Ordinance (LVII of 1962)---
 
----Ss.33, 33-A [as added by Banking Companies (Amendment) Act (XIV of 1997)], 41(1) &
41-A---State Bank of Pakistan Circular No.22, dated 30-6-2003--State Bank of Pakistan Act (XXXII
of 1956), S.3---Constitution of Pakistan (1973), Arts.4, 9; 14, 25 & 199---Constitutional petition---
Direction of State Bank of Pakistan requiring Banks/ Financial Institutions to supply to Central Board of
Revenue information regarding profit/return in excess of Rs. 10,000 paid to account-holders/depositors
along with their names, addresses, National Tax Numbers and National Identity Card
Numbers---Validity---Seeking of such financial information, though privileged by normal banking
practices, in respect of private accounts of ordinary depositors, would be in nature of "fishing expeditions"
about anyone without any specific suspicion of any wrong doing of any specific person---Such measure
would destroy public confidence and normal banking practices recognized world over in civilized
countries---Such direction had been issued under assumed powers of State Bank under Banking
Companies Ordinance, 1962 without citing any provision thereof, but not under State Bank of Pakistan
Act, 1956 being parent statute creating such Institution---Such vague basis of presumed powers of an
extraordinary kind could not be allowed by Court---State Bank by giving such direction was working as
an instrument of Central Board of Revenue being an institution of Federal Government controlling
revenue collection policies of Administration---Such power to collect random data and information
regarding individual citizen's accounts with Banking Companies did not exist in State Bank under State
Bank of Pakistan Act, 1956 or State Bank of Pakistan Ordinance, 1962---Impugned Circular neither
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claimed to have been issued "in the public interest" nor same found mention that State Bank before
issuing same had satisfied itself that doing so would be "in the public interest"---Such direction was not
shown to be not detrimental to interest of depositors---State Bank by issuing such direction had made
Central Board of Revenue proverbial "whipping boy"---Such direction was not within category of
compulsion by law, thus, such disclosure by Banks to Central Board of Revenue would be wrongful---
Impugned Circular had exempted from its operation "non-remunerative accounts", which expression
would cover current accounts, where no interest bearing formula was applied, though transactions in such
accounts might cross billions of rupees daily---Result of such exemptions would be to impinge upon
saving habits of ordinary people being a necessary ingredient of a progressing community---Taking of
private information without any allegation of wrong doing of ordinary people would affect their life
making them potentially vulnerable and insecure being an extraordinary invasion of fundamental right of
privacy---Such direction in the nature of subordinate legislation was illegal, bad on ground of
unreasonableness, discriminatory being ultra vires of Arts.4 & 25 of the Constitution---High Court
accepted Constitutional petition and struck down impugned Circular being without lawful authority.  
 
Abdul Ghafoor v. Crown PLD 1952 Lah.624; Maulvi Farid Ahmad v. Government of West Pakistan PLD
1965 (W.P.) Lah. 135; Syed Saeed Hasan v. Pyar Ali PLD 1976 SC 6; Khawaja Muhammad Sharif v.
Federation of Pakistan PLD 1988 Lah.725; Messrs Universal Leasing Corporation Ltd. v. State Bank of
Pakistan 2002 CLD 102; General Secretary v. The Director Industries 1994 SCMR 2061; Munn v. Illinois
(1876) 94 U.S. 113 and M. Ismail Qureshi v. M. Awais Qasim 1993 SCMR 1781 rel.
 
(c) Practice and procedure---
 
---- Normal enforcement agencies invested with legal powers of enforcement cannot question everyone
as a general practice, if they have no actual suspicion based on some material to do so. 
 
(d) Jurisdiction---
 
---- Normally the powers and jurisdiction to perform any particular act must emanate from the powers
or jurisdiction conferred upon or vested in a given Institution by its creating statute. 
 
(e) Banking Companies Ordinance (LVII of 1962)---
 
----Preamble---Object of Banking Companies Ordinance, 1962 was to provide general details and
guidelines of how Banking Companies would have to operate business. 
 
(f) Practice and procedure---
 
---- Excess, even of virtue is to be avoided. 
 
(g) Interpretation of statutes---
 
---- Subordinate legislation, status of --- Test-- -"Direction", if valid, would operate as a law, though
not possessing the status of an Act---Such direction would have the status of subordinate legislation,
which would be normally tested on grounds both of jurisdictional ultra vires qua parent statute and
recognized jurisprudential grounds of validity--Principles illustrated. 
 
(h) Banker and customer---
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---- Duty of banker to maintain secrecy as to its customer's affairs---Exceptions---Such duty of
banker arising out of contract with its customer was legal one and not merely a moral one---Such duty
was not absolute, but qualified being subject to reasonable restrictions, such as compulsion by law; duty to
public, Bank's own interest justifying disclosure and disclosure with customer's consent---Danger to the
State or public duty might supersede duty of agent to his principal---Compulsion by law must be
confined to regular exercise by proper officer to actual legal power to compel disclosure, thus, every
enquiry made by Governmental functionary would not fall within its ambit--Breach of such duty, if
resulted in substantial injury, would give rise to a claim of damages against Banker. 
 
Tournier, v. National Provincial and Union Bank of England [(1924) 1 KB 461]; Halsbury's Laws of
England 4th Edn., Vol.3, p.72, Article 97 and Libyan Arab Foreign Bank v. Bankers Trust Co. 1989 QB
728 = (1989) 3 All ER 252 fol.
 
(i) Banker and customer---
 
----"Non-remunerative accounts"---Connotation. 
 
M. L. Tannan in his book titled "Banking Law and Practice in India" Third Edition ref.
 
(j) Constitution of Pakistan (1973)---
 
----Arts.9 & 14---Right of privacy, interference in---Scope--"Home", "Person" and "Life" itself had
been granted Constitutional protection from State interference---Such, in Constitutional terms, was
protection of right of "privacy"--Taking of private information without any allegation of wrong doing of
ordinary people would be an extraordinary invasion of fundamental right of privacy---Taking of one's
most private details would affect his life making him potentially vulnerable and insecure. 
 
General Secretary v. The Director Industries 1994 SCMR 2061; Munn v. Illinois (1876) 94 U.S. 113 and
M. Ismail Qureshi v. M. Awais Qasim 1993 SCMR 1781 rel.
 
(k) Constitution of Pakistan (1973)---
 
----Arts.9 & 14---Security of person---Inviolability of dignity of man---Invasion of privacy of a
woman of easy virtue--Right of privacy claimed by such woman---Held Such woman was entitled to
privacy and no one could invade her privacy as and when he liked---Not open to any and even; person to
violate her person as and when he wished---Such woman was entitled to protect her person, if there was
an attempt to violate same against her wish---Such woman was equally entitled to protection of taw. 
 
State of Maharashtra v. Madhukar Narayan Mardikar AIR 1991 SC 207 fol.
 
(l) Constitution of Pakistan (1973)---
 
----Art.14---Inviolability of dignity of man---Telephonic conversation, tapping
of---Validity---Conversation on telephone are often of an intimate and confidential
character---Telephone conversation is a part of modern man's life and is an important facet of one's
private life--Right to hold a telephone conversation in privacy of one's home or office without
interference can certainly be claimed as "right of privacy" being a Constitutionally protected right. 
 
Akhtar Hamid Ghori v. Saima Estate Developers 1989 CLC 2173; Syed Ghayyur Hussain Shah v. Gharib
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Alam PLD 1990 Lah. 432 and People's Union for Civil Liberties v. Union of India AIR 1997 SC 568 rel.
 
(m) Constitution of Pakistan (1973)---
 
----Art.9---Security of person---Word "life" used in Art. 9 of the Constitution---Not merely limited
to bodily restraint or confinement. 
 
Kharak Singh v. State of U.P. AIR 1963 SC 1295 fol.
 
Petitioner in Person.
 
Khawaja Aamir Farooq for Respondents.
 
Date of hearing: 18th February, 2004.
 
 
JUDGMENT
 
Mr. M. D. Tahir, an Advocate practising at the Bar of this Court, has filed this Constitutional petition
calling in question the validity, legality and vires of Circular No.22, dated the 30th of June, 2003, issued
by the Banking Policy Division of the State Bank of Pakistan. For facility of reference the impugned
Circular, is extracted below:--
 

"State Bank of Pakistan
 

BPD Circular No.22 June 30, 2003
 
The Presidents/Chief Executives,
 
All Banks/DFIs.
 
Dear Sirs/Madam,
 
PROVISION OF INFORMATION REGARDING PROFIT/RETURN TO C.B.R.
 
It has been decided that banks/DFIs are required to report the profit/return paid to their clients to CBR
SBP, therefore, in exercise of powers conferred to it under Banking Companies Ordinance, 1962, directs
all banks/DFIs to provide information to CBR on biannual basis, with immediate effect, in respect of
those accounts where bank/DFI pay's any profit/return in excess of Rs.10,000 per annum in an account or
on deposit maintained with the bank/DFI. The information will be provided under the following
parameters:--
 

(i) The information in respect of non-remunerative accounts will not be provided.
 

(ii) Only the following information will be supplied to CBR:
 

(a) Name of Account.  
 

(b) Address of Account.
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(c) NIC/NTN Number.
 

(d) Amount of profit/return paid.
 

(iii) The banks/DFIs will provide information on \the basis of actual payments made to an account
holder or depositor.

 
(iv) Banks/DFIs will provide information in respect of profit/return to be declared and paid for the
period ending 30th June, 2003 by 30th September, 2003 and thereafter within 60 days after the end
of reporting half year.
 
(v) In case of joint accounts, banks/DFIs will provide details, as mentioned at (ii) above, only for
the lead name in the account/depositors' account.

 
(vi) Head offices of the banks/DFIs will provide the hard copies of the above data in consolidated
form directly to CBR at Islamabad.

 
(vii) The information provided by the banks/DFIs under the above arrangement shall be absolute
and final. Officials of CBR will not ask for any further information from banks/DFIs, directly or
indirectly.

 
Please acknowledge receipt.

 
(Sd.)

           
   Yours faithfully,

 
            (Muhammad Kamran Shehzad)
                        Director"

 
2. When the petition came up for hearing on the 16th of January, 2004, Khawaja Aamir Farooq, learned
counsel for the respondent-State Bank of Pakistan (SBP), sought adjournment to enable him to file a
reply/written statement. The case was adjourned to the 27th of January, 2004. On the date last mentioned,
learned counsel for the respondent submitted that he had no intention to file any written statement, and
would prefer to make his submissions on the present record. The case was then posted for arguments on
the 18th of February, 2004, when I heard the arguments of the petitioner  Advocate, and of learned counsel
for the State Bank of Pakistan.
 
3. Before embarking upon examination of the extent of power, of SBP, it will be helpful to look at the
structure and the legal character of SBP itself. This Bank was constituted by the State Bank of Pakistan
Act (No.XXXII) of 1956 (the "Act"). According to the preamble of the Act, it was created "to regulate the
monetary and credit system of Pakistan and to foster its growth in the best national interest with a view to
securing monetary stability and fuller utilization of the country's productive resources". Thus, it is clear
that not only this institution is the national policy maker of monetary policies of the State, it was created
as an independent agency to do this national job. In particular, this institution has no connection with
either law enforcement or for doing the revenue collection for the Administration for which by statutes
other agencies exist. In section 3 of the Act, it was provided as follows:--
 

"3. Establishment and incorporation of the Bank.--(1) As soon as may be after the
commencement of this Act, steps shall be taken to establish, in accordance with the provisions of
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this Act, a bank to be called the State Bank of Pakistan or Bank-e-Daulate-e-Pakistan, for the
purposes on taking over, as from the first day of July, 1948, the management of the currency from
the Reserve Bank of India, carrying on the business of Central Banking.

 
(2) The Bank shall be a body corporate by the name of the State Bank of Pakistan or
Bank-e-Daulate-e-Pakistan having perpetual succession and a common seal, and shall, by the
said name sue and be sued."

 
A plain reading of the afore-quoted provision makes it indubitably clear that SBP was created on the
pattern of the Reserve Bank of India. The independent nature of any Federal Reserve Bank is the sine qua
non for its existence as only then it can ensure the Government's adherence to an expert body's neutral
evaluation of how it is best to regulate such national fiscal and monetary policies in the country.
 
4. Having thus set the things in motion, I now proceed to examine the vires of the impugned Circular
which, according to Khawaja Aamir Farooq, has been issued "to widen the tax net" and "to prevent tax
evasion". According to him, State Bank of Pakistan has issued the impugned Circular in exercise of its
power under section 41(1) of the Banking Companies Ordinance (No.LVII) of 1962 (the "Ordinance")
which, for facility of reference, is reproduced below:--
 

"41. Power of the State Bank to -give direction.---(1) Where the State Bank is satisfied that--
 

(a) in the public interest; or
 

(b) to prevent the affairs of any banking company being conducted in a manner detrimental to the
interests of the depositors or in a manner prejudicial to the interests of the banking company; or

 
(c) to secure the proper management of any banking company generally;

 
It is necessary to issue directions to banking companies generally or to any banking company in
particular, it may, from time to time, issue such directions as it deems fit, and the banking
companies or the banking company, as the case may be, shall be bound to comply with such
directions."

 
A bare perusal of the impugned Circular shows that it conspicuously omits the precise provision of the
"Banking Companies Ordinance, 1962" under which the same has purportedly been issued. It is clear that
this "direction" emphasizes, in the first instance, that SBP can direct for ordinary people's general
financial information otherwise considered privileged by normal banking practices in respect of private
accounts of ordinary depositors. It is important to note that this seeking of information is in the nature of
what is called "fishing expeditions" about anyone without 'any specific suspicion of any wrong doing of
any specific person. As mentioned above, even normal enforcement agencies, which otherwise are
invested with legal powers of investigation, cannot question everyone as a general practice if they have no
actual suspicion based on some material to do so. Secondly, this direction is being given by the SBP
"under Banking Companies Ordinance, 1962" and not under the State Bank of Pakistan Act, 1956, the
parent statute creating this institution and containing the overall ambit of its powers and jurisdiction. It is a
jurisprudential significant point since normally the powers and jurisdiction to perform any particular act
must emanate from the powers of jurisdiction conferred upon or vested in a given institution by its
creating statute. Thirdly, the impugned Circular asks for information in cases of profits in excess of
Rs.10,000 of account holders to be supplied to the Central Board of Revenue (CBR). There is a direct
implication here that SBP is working in some manner as an instrument of the CBR, an institution' of the
Federal Government that controls the revenue collection policies of the Administration. Whether these
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different kinds of directions can be given at all is the primary legal question that must be addressed. The
answer to first of these issues relates to an examination of the jurisdictional powers and position of SBP
itself to see if such a direction can be issued. Admittedly, it is being purportedly issued under the assumed
powers of the State Bank under the 1962 enactment. No specific section or provision of this law is cited. It
is manifest that such vague basis of presumed powers of an extraordinary kind cannot be lightly allowed
by the Court and it will be presumptively concluded that were any specific power available to SBP for
doing so, it would have been simply stated. The non existence of any such provision in the impugned
Circular itself is strong evidence that such a power was never entrusted to SBP. An omnibus reference to a
statute, that generally deals with the laws relating to banking companies and not exclusively with the
powers of the State Bank directly, raises prima facie doubts whether such a power does in fact allow the
Central Reserve Bank of the Federation to issue directions regarding individual account holders which
directly have nothing to do with general banking practices of the banks and of the financial institutions. It
will be seen that the 1962 Ordinance is aimed at providing general details and guidelines of how banking
companies have to operate their business. This is clear by a look at Part-II of this Ordinance and its
assertions in the preamble that manifestly state that its aim and purview is to consolidate the laws relating
to banking corporations. Hence, unless it is shown that such a kind of power that aims to collect random
data and information regarding individual citizen's accounts with such banking companies is clearly
present in the relevant law, the alleged power to issue such a direction in the nature of and as contained in
the impugned Circular will have to be held to be non-existent. As the impugned Circular clearly has other
objectives manifestly relating to revenue collection and collecting information from private banks about
ordinary citizen's private financial affairs without even specific suspicion of any wrong doing it is not
surprising that no such specific power is present in either the statute of 1956 or indeed in the Ordinance of
1962 from which such a power to do so is alleged. The conclusion seems to be clear that no such
jurisdiction exists in SBP to issue any such direction under the 1956 or the 1962 enactments.
 
5. Moreover, the first condition laid down by section 41 under which SBP had purportedly issued the
impugned Circular is that it should have been "satisfied" that it was "in the public interest" to have given
the directions to the Banks/F.D.Is. At the outset, it may be mentioned that "satisfied" is a well-known
term used in legal parlance. In Abdul Ghafoor v. Crown (PLD 1952 Lahore 624) while interpreting the
term "Government, if satisfied ……………" used in subsection (1) of section 3 of the Punjab Public
Safety Act (No.II) of 1947, it was observed that "the `satisfaction' must be real and not sham; bona fide
and not actuated by malice; a fact and not a pretext and this can properly be determined from all the facts
and circumstances of the case. Where the factum of `satisfaction' is not established, it is not only the right
but the duty of the Court to protect the citizen against the excesses of the executive and restore his
liberty". In Maulvi Farid Ahmad v. Government of West Pakistan (PLD 1965 (W.P.) Lahore 135), a Full
Bench of five learned Judges of this Court held at page 141 of the Report as follows'--
 

"The word satisfaction is undoubtedly a condition precedent to the exercise of powers under
section. It is, therefore, open to the Court to look into the grounds supplied to the detenue in order
to determine whether the detention is proper or improper. It can examine the grounds to ascertain
whether they are definite and precise. Although the Court cannot question the sufficiency or
otherwise of the cause which is them basis of the satisfaction of the competent authority, yet the
Court is well within the exercise of its judicial authority to satisfy itself that on the grounds which
are the basis of the detention, the detaining authority could be satisfied as to the correctness of the
order passed by it. If the grounds are not relevant to the object which the legislation has in view,
namely, maintenance of the public order etc., there could be no basis for the satisfaction of the
competent authority and the Court in that case can hold that the condition precedent' for the
passing of the order is non existent."

 
In Syed Saeed Hassan v. Pyar Ali (PLD 1976 Supreme Court 6) it was authoritatively laid down that
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"satisfaction means the existence of a state of mental pursuation much higher than mere opinion ……..To
be satisfied is to be honestly convinced". In Khawaja Muhammad Sharif v. Federation of Pakistan (PLD
1988 Lahore 725) another Full Bench of five learned Judges of this Court held at page 760 of the Report
as under:--
 

"The established law is that even if one ground is wide, vague, general non-specific or
non-existent, the whole order has to fall. There it no need to cite any authority for this proposition.
It is so axiomatic that it requires no explanation. If a person takes into account; say three factors
for coming to a decision and one faulty or non-existent there is no way of knowing that how much
part the faulty or non-existent fact had played in the formation of the judgment or opinion.
Therefore, the whole order has to go. A perusal of the grounds mentioned above would make it
quite clear that these can be urged any time for dissolving the National Assembly. Such a
Draconian discretion is not envisaged by the Constitution which provides for free people."

 
The impugned Circular does not mention even remotely that before undertaking the adventure, SBP had
"satisfied" itself that it was "in the public interest" to do so. Since learned counsel for SBP elected not to
file a written statement, it can safely be presumed that there was no material at all with SBP to form an
objective opinion.
 
6. Likewise, the impugned Circular even does not claim that it was being issued "in the public interest". In
I Messrs Universal Leasing Corporation Ltd. v. State Bank of Pakistan (2002 CLD 102) the facts were that
on the 4th of July, 2001, SBP issued direction "under section 41 of the Banking Companies Ordinance,
1962" to the Chief Executives of all "Commercial Banks" inter 4lia saying that "with immediate effect no
withdrawal whatsoever in accounts" of the Companies named therein "and in accounts" of their associate
companies in which they have interest shall be made without obtaining specific written permission from
State Bank of Pakistan. The Directive was challenged before the High Court of Sindh at Karachi, through
a Constitutional petition. A Division Bench of that Court struck down the Directive by inter alia observing
as follows:--
 

"The only other ground on which a direction can be issued is `public interest'. The impugned order
does not mention as to how the direction is in the public interest."

 
The Circular impugned herein is thus liable 'to be struck down on this short ground.
 
7. Section 41(1) of the Ordinance which, as argued on behalf of SBP, is the sole basis for the purported
exercise of power for issuance of the impugned Circular, and lays in unmistakable terms that the
"direction" should in no manner be "detrimental to the interest of the depositors". Nothing has been
brought on record to show how the impugned direction is not detrimental to, the interest of the depositors.
In the case of Messrs Universal Leasing Corporation Ltd. (supra), it was held as follows:--
 

"The same section provides that a direction can be issued to safeguard the interest of the
depositors. It cannot, therefore, be issued to the detriment to the interest of depositors and the
impugned order does exactly the same. The direction contained in the impugned order is directly
against the interest of the depositors. The impugned order, and the direction therein, is, thus, in
violation of the law itself, viz. section 41 of the Banking Companies Ordinance, 1962, under which
the order has been issued. It is, therefore, declared that the impugned order/direction has been
issued without lawful authority and is of no legal effect."

 
Ex facie, the natural consequence and effect of the impugned to Circular is that SBP has made the CBR
the proverbial "whipping boy". Let us not be unmindful of the ancient insight that excess even of virtue is
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to be avoided.
 
8. It is then to be seen that section 33 of the Ordinance authorizes SBP to publish any information it may
collect in "public interest". This is clear enough but the basic and sharper legal question is: Has it the
power to collect any such information? As it has been outlined above, there does not appear to be any
such power to collect the information in question. Thus, "public interest" itself without determining how
and what criteria are utilized to ascertain such a concept is not a solid and valid legal justification for
allowing the validity of this Circular. Similarly, section 41-A also authorizes the SBP to take certain
enumerated actions in "public interest". However, again this power to issue any such Circular and to
obtain the kind of information that it seeks to collect is not to be found within the purview of this
provision as well. Hence these sections of the Ordinance do not provide any such powers to SBP to have
issued the impugned direction to the Banks/D.F.Is.
 
9. In the context, few added legal concerns might also be noted. The "direction" if valid operates as a law
though it does not possess the status of an Act. It has the status of subordinate legislation and would be
normally tested on both grounds of jurisdictional ultra vires qua the parent statute and recognized
jurisprudential grounds of validity. For instance bye-laws of a municipality can be intra vires or ultra
vires qua the civic statute setting up a municipality or they can be hit and struck down on grounds, inter
alia of reasonableness. The matter of statutory vires has been analyzed above and found that the power to
issue such a direction does not find itself within the jurisdictional or the constituent powers of the SBP.
Turning now to the matter of testing this direction on other recognized grounds of validity, it is apparent
that it would be hit by being considered prima facie "unreasonable". The direction seeks specifically and
without any sustainable juridical criteria all personal information (re: Name, address, NTN Number and
NIC Numbers as well amount of money) presumably to widen the data regarding individuals who have
obtained rupees ten thousand as interest. This quest, whatever its importance to a tax collection strategy, is
destructive of the well-recognized principles relating to secrecy considerations of the public which can
lawfully expect that when they make deposits in banks on a fiduciary understanding that their personal
details given voluntarily to the banks will be kept away from all probing scrutiny in absence of specific
wrong doing by them. This measure manifestly destroys the very basis of such public confidence and
normal banking practices recognized the world over in civilized countries. So far as we are concerned, by
the Banking Companies (Amendment) Act (No.XIV) of 1997, section 33-A was added to the 1962
Ordinance with effect from 31st of May, 1997. It reads as follows:--
 

"33-A. Fidelity and Secrecy.---(1) Subject to subsection (4), every bank and financial
institution shall, except as otherwise required by law, observe the practices and usage customary
among bankers and, in particular, shall not divulge any information relating to the affairs of its
customers except in circumstances in which it is, in accordance with law, practice and usage
customary among bankers, necessary or appropriate for a bank to divulge such information.

 
(2) Every president, chairman, member of the Board, administrator, auditor, adviser, officer or
other employee of any bank and financial institution shall, before entering upon his office, make a
declaration of fidelity and secrecy in such form as may be prescribed.

 
(3) Notwithstanding anything contained in subsections (1) and (2), every balance-sheet and profit
and loss account statement prepared by a bank and financial institution shall include statements
prepared in such form and manner as the State Bank may specify in respect of written off loans or
any other financial relief of five hundred thousand rupees or above allowed to a person as well as
the provision, if any, made for bad or doubtful debts.

 
(4) The State Bank of Pakistan may, if satisfied that it is necessary so to do at the time of holding
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general elections under any law relating thereto, publish a list of persons to whom any loans
advances or credits were extended by a bank or financial institution, either in their own names or
in the names of their spouses or dependents or of their business concerns (if mainly owned and
managed by them) which were due and payable and had not been paid back for more than one year
from the due date, or whose loans were unjustifiably written off in violation of banking practices,
rules or regulations on or after such date as may be determined by the Government:

 
Provided that before publishing the name of any person in any such list he shall be given prior
notice and, if he so requests, an opportunity of hearing."

 
We have borrowed this provision from common law. Reference may be made to the case reported as
Tournier v. National Provincial and Union Bank of England [(1924) 1 KB 461]. The facts of that case
were that the plaintiff was a customer of the defendant-Bank. A cheque was drawn by another customer
of the defendant in favour of the plaintiff, who instead of paying it into his own account endorsed it to a
third person who had an account at another Bank. On the return of the cheque to the defendant its
Manager enquired of the last named Bank who the person was to whom it had been paid, and was told it
was a bookmaker. That information the defendants disclosed to third persons. The plaintiff brought action
for slander, and for breach of an implied contract that the defendant would not disclose to third persons
the state of the plaintiff's account or any transaction relating thereto. In the context of the question
involved herein, Banks L.J., of the Court of Appeal of King's Bench Division inter alia held as
follows:---
 

"At the present day I think it may be asserted with confidence that the duty is a legal one arising
out of contract, and that the duty is not absolute but qualified. It is not possible to frame any
exhaustive definition of the duty. The most that can be done is to classify the qualification, and to
indicate its limits."

 
"On principle I think that the qualifications can be classified under four heads: (a) where
disclosure is under compulsion by law; (b) where there is a duty to the public to disclose; (c)
where the interests of the bank require disclosure; (d) where the disclosure is made by the express
or implied consent of the customer. An instance of the first class is the duty to obey an order under
the Bankers' Books Evidence Act. Many instances of the second class might be given. They may
be summed up in the language of Lord Finlay in Weld-Blundell v. Stephens (1), where he speaks
of cases where a higher duty than the, private duty is involved, as where "danger to the State or
public duty may supersede the duty of the agent to his principal." A simple instance of the third
class is where a bank issues a writ claiming payment of an overdraft stating on the face of the writ
the amount of the overdraft. The familiar instance of the last class is where the customer authorizes
a reference to his banker. It is more difficult to state what the limits of the duty are, either as to
time or as to the nature of the disclosure. I certainly think that the duty does not cease the moment
a customer closes his account. Information gained during the currency of the account remains
confidential unless released under circumstances bringing the case within one of the classes of
qualification I have already referred to. Again the confidence is not confined to the actual state of
the customer's account. It extends to information derived from the account itself."

 
"In the present case I think that the information obtained by Mr. Fennell as the result of his inquiry
of the London City and Midland Bank was covered by the privilege of the customer, and that the
bank are liable for any disclosure of that information which may have caused damage to the
plaintiff unless the bank can bring the disclosure of the information so derived under one of the
classified qualifications I have already referred to."
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Atkin L.J., expressed himself in the following terms:---
 

"The bank find it necessary to bind their servants to secrecy; they communicate this fact to all their
customers in their pass-book, and I am satisfied that if they had been asked whether they were
under an obligation as to secrecy by a prospective customer, without hesitation they would say yes.
The facts in this case as to the course of business of this bank do not appear to be in any degree
unusual in general banking business. I come to the conclusion that one of the implied terms of the
contract is that the bank enter into a qualified obligation with their customer to abstain from
disclosing information as to his affairs without his consent. I am confirmed in this conclusion by
the admission of counsel for the bank that they do, in fact, consider themselves under a legal
obligation to maintain secrecy. Such an obligation could only, arise under a contractual term."

 
"It clearly goes beyond the state of the account, that is whether there is a debit or a credit balance,
and the amount of the balance. It must extend at least to all the transactions that go through the
account, and to the securities, if any, given in respect of the account; and in respect of such matters
it must, I think, extend beyond the period when the account is closed, or ceases to be an active
account. It seems to me inconceivable that either party would contemplate that once the customer
had closed his account the bank was to be at liberty to divulge as it pleased the particular
transaction which it had conducted for the customer while he was such."

 
Scrutton L.J., although struck a dissenting note on the other questions involved in the case, yet regarding
the banker's duty towards customer, is reported to have inter alia said as under:---
 

"Applying this principle to such knowledge of life as a Judge is allowed to have, I have no doubt
that it is an implied term of a banker's contract with his customer that the banker shall not disclose
the account, or transaction relating thereto, of his customer except in certain circumstances. This
duty equally applies in certain other confidential relations, such as counsel or solicitor and client,
or doctor and patient."

 
According to Halsbury's Laws of England 4th Edition Vo1.3 p.72 Article 97:---
 

"It is an implied term of the contract between a banker and his customer that the banker will not
divulge to third person without the express or implied consent of the customer either the state of
the customer's account or any of his transactions with the bank or any informations relating to the
customer acquired through the keeping of his account unless the banker is compelled to do so by
order of a Court or the circumstances give rise to a public duty of disclosure or protection of the
banker's own interest requires it."

 
To sum up, from the above decision it is established that the duty is legal one arising out of contract, not
merely a moral one. Breach of it, therefore, gives a claim for damages, substantial if injury has resulted
from the breach. It is, however, not an absolute duty but qualified, being subject to reasonable restrictions,
such as compulsion by law; duty to public; Bank's own interest justifying disclosure, and disclosure with
the customer's consent. Doubtless, danger to the State or public duty may supersede the duty of the agent
to the principal, for example where in time of war the customer's dealings indicate trading with the enemy.
In Tournier's case, giving, of information to the police in regard to a customer suspected of a crime was
held to be unwarranted. From English jurisdiction uptil 1989, there appears to be only one reported case
where a banker has thought himself under a duty to the public to disclose, namely Libyan Arab Foreign
Bank v. Bankers Trust Co. (1989) QB 728 = (1989) 3 All ER 252) where the defendant bank invoked the
exception in relation to a disclosure made by it to, and at the request of, the Federal Reserve Bank of New
York of payment instructions which the defendant had received from the plaintiff. Compulsion by law
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must be confined to the regular exercise by the proper officer to actual legal power to compel disclosure.
It is not every enquiry made by governmental functionary which falls within its ambit. I am clearly of the
view that the impugned Circular issued by SBP requiring all Banks and D.F.Is to disclose the name's of
the depositors does not fall within that category. Hence disclosure of the information by the Banks/D.F.Is
to CBR would be wrongful.
 
10. Furthermore, the impugned Circular exempts all such information in respect of "non-remunerative"
accounts. The word "non-remunerative" is hardly in common usage in banking circles. However. M.L.
Tannan in his book titled "Banking Law and. Practice in India" Third Edition, has made a mention of "un-
remunerative accounts" at page 61 in the following terms:--
 

"In England and in some other countries, if a customer is unable to keep a remunerative credit
balance, he is required either to pay a certain sum per year, or a certain percentage say 1/8 to 1/4
percent. on the turnover of his account during the year. In India, bankers charge Rs. 1 to Rs.3 on
overdrawn accounts per half year, but such charges do not contribute an appreciable to their
profits. The chief reason for this distinction is, that in England the customers make use of cheques
much more freely than they do in India, hence the trouble to which bankers in India are put is
comparatively less, than that experienced by bankers in England. It may also be due to the fact that
banks in India, desiring to encourage the opening of current accounts, either make no charge or
make only a nominal one."

 
Be that as it may, the words "un-remunerative" and "non remunerative" do not have a fixed meaning
although the expressions are used to ascribe an account which is not yielding any profit. But, the meaning
would not be restricted only to an account lying idle for a significant period of time in the sense that no
debit/credit transactions have taken place in the same. Even current accounts would prima facie be
covered by the expression. Since this means that in current accounts where no interest bearing formula is
applied no such information will be collected, though the transactions in such accounts may cross into
billions of rupees daily. It manifestly penalizes the small investors who may have saved some money and
funds for their needs. This is unfair in a society in which big businesses may do their ordinary money
transactions involving millions through daily current accounts without being afraid of a probe of this
nature to which ordinary depositors have been exposed through the impugned Circular. The net result
would be to impinge upon the savings habits of the ordinary people, a necessary ingredient of a
progressive community and otherwise discourage savings in banks by millions of ordinary depositors.
Such eventual consequences tend to show that this measure of the nature of subordinate legislation suffers
from visible legal defects and is held bad on grounds of unreasonableness as well as being discriminatory
in nature and thus ultra vires Articles 4 and 25 of the Constitution of Islamic Republic of Pakistan, 1973.
 
11. Now, I would turn to an examination of the other Constitutional aspects of this measure. Article 14 of
the Constitution categorically states:---
 

"Inviolability of dignity of man etc.---(1) The home of man and, subject to law, the privacy of
home, shall be inviolable."

 
Also to be noted as Article 9 of the Constitution that says:---
 

Security of person.---No person shall be deprived of life or liberty save in accordance with
law."

 
It is to be noticed that "home", "person" and "life" itself have been granted Constitutional protection from
State interference. In Constitutional terms, this is said to be the protection of rights of "privacy". It can
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hardly be denied, that taking of private information without any allegation of wrong doing of ordinary
people is an extraordinary invasion of this fundamental right of privacy. Our Supreme Court has gone to
various dimensions of this right in the context of Article 9 when dealing with the right to life. In a leading
case of this nature, in General Secretary v. The Director Industries 1994 SCMR 2061 the apex Court held
that the right to clean water and free from contamination is an important ingredient of the fundamental
right to life and is to be protected. In that case, it was importantly held that:--
 

"In cases where life of citizens is degraded, the quality of life is adversely affected ...."
 

In Munn v. Illinois (1876) 94 U.S. 113) Field J., is reported to have made the following
observations at page 142, while explaining the scope of the words "life" and "liberty" which occur
in the 5th and 14th Amendments to the U.S. Constitution, corresponding to Article 9 of our
Constitution:---

 
 

"By the term `life' as here used something more is meant than mere animal existence. The
inhibition against its deprivation extends to all these limits and faculties by which life is enjoyed
………By the term `liberty' as used in the provision something more is meant than mere freedom
from physical restraint or the bounds of a prison."

 
It can hardly be doubted that when one's most private details are taken, it affects the life of the person
making him potentially vulnerable and insecure. The degradation of life thus occurs. In another case,
reported as M. Ismail Qureshi v. M. Awais Qasim 1993 SCMR 1781 the Hon'ble Supreme Court held that
an order to be sustained which affects the fundamental rights of the people, it must be an honest, fair and
should pass the test of reasonableness. It has already been noticed that the impugned Circular fails the test
of being reasonable. Hence it is clear that S.B.P. while issuing the Circular contravened Article 9 of the
Constitution as well.
 
12. It can be forcefully argued that this Circular also clearly violates the basic jurisprudence of "privacy"
conceptions germane in Article 14 of the Constitution. The deposits in Banks by ordinary people and
citizens constitute manifestly the creation of safe and secure environment for their savings in which the
State, muchless a banking corporation can attempt to pry into. This Article of the Constitution corresponds
to Article 21 of the Indian Constitution that has been held to be crucial to the functioning of a democratic
and free society. According to Justice Frankfurter, who advised Sir B.N. Rao, the Constitutional Advisor
to the Indian Constituent Assembly, was of the Opinion that this clause corresponds to the Due Process
conceptions of the American Constitution, in which the right of privacy is eminent. A look at the case
reported as State of Maharashtra v. Madhukar Narayan Mardikar AIR 1991 SC 207 makes one's sight
high. The facts of that case were that the respondent, Madhukar Narayan Mardikar was serving as a Police
Inspector, Bhiwandi Town Police Station in District Thana of Maharashtra State in November, 1965. On
13th November, 1965, between 8-15 and 8-45 p.m. he allegedly visited the hutment of one Banubi in
uniform and demanded to have sexual intercourse with her. On her refusing, he tried to have her by force.
She resisted his attempt and raised a hue and cry, which attracted her husband and neighbours. It appears,
Banubi had made a complaint about the incident to the District Superintendent of Police whereupon
enquiry was held against the Inspector and he was finally dismissed by the Inspector-General of Police. In
appeal, penalty of dismissal was converted into removal from service, considering the length of service
put in by the Inspector. The Inspector approached Nagpur Bench of High Court of Bombay where a
Division Bench quashed the order of removal by observing inter alia that since Banubi was an unchaste
woman it was extremely unsafe to allow the fortune and career of a Government official to be put in
jeopardy upon the uncorroborated version of such a woman who made no secret of her illicit intimacy
with another person and admitted the dark side of her life. The Supreme Court of India reversed the
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decision. The following observations, in the context of the present case, are worth special notice:--
 

"Even a woman of easy virtue is entitled to privacy and no one can invade her privacy as and when
he likes. So also it is not open to any and every person to violate her person as and when he
wishes. She is entitled to protect her person if there is an attempt to violate it against her wish. She
is equally entitled to the protection of law."

 
It has clearly been held in Akhtar Hamid Ghori v. Saima Estate Developers 1989 CLC 2173 and Syed
Ghayyur Hussain Shah v. Gharib Alam PLD 1990 Lahore 432 that "privacy" is constitutionally protected
right. In People's Union for Civil Liberties v. Union of India AIR 1997 SC 568 while holding that
telephone-tapping would infract Article 21 of the Indian Constitution, it was observed that whereas, as a
concept, it may be too broad and moralistic to define the term right to "privacy" but "the right to hold a
telephone conversation in the privacy of one's home or office without interference can certainly be
claimed as `right to privacy'. Conversations on the telephone are often of an intimate and confidential
character. Telephone conversation is a art of modern man's life…... Telephone conversation is an
important fact of a man's private life" (Emphasis supplied). In Kharak Singh v. Sate of U.P. AIR 1963 SC
1295 it was held that the right to privacy exists and that "life" is not merely limited to bodily restraint or
confinement.
 
13. From the foregoing legal articulations, it is clear that the people in Pakistan have a right not to have
their private financial matters given in good faith under fiduciary relationship to Banks placed before the
preying eyes of tax collection agencies without even an allegation of any wrong doing. Hence the
impugned Circular is ultra vires of the Sate Bank Act of 1956, as no such power is conferred by it on
S.B.P. to issue such directions to Banks. It is also beyond the Banking Companies Ordinance, 1962, as no
such power is given in this enactment to issue directions of the nature of the impugned Circular. It is also
bad in law as a piece of delegated or subordinate law making, as being ultra vires of the 1962 Ordinance
under which it is professedly issued, and is also void under the doctrines of unreasonableness and
discriminatory on which subordinate legislation is tested. The impugned Circular also offends against
Articles 4, 9, 14 and 25 of the Constitution of the Islamic Republic of Pakistan, 1973.
 
14. In the result, I would accept this petition with costs, and declare that the impugned B.P.D. Circular
No.22 issued on the 30th of June, 2003 by the State Bank of Pakistan is without lawful authority, and is
consequently struck down.
 
15. Before parting with this order, I must observe that but for the vigilance of the petitioner, who no doubt
is always altruistic in his approach, the people at large would have been made to suffer since the State
Bank of Pakistan, as held above, has handed over the fate of millions of innocent citizens of the country,
including senior citizens and widows, into the hands of CBR---a proverbial "whipping boy".
 
S.A.K./M-173/L                                                                                  Petition accepted.
 
 

 


